
Earlier this week, the National Labor Relations Board (“NLRB”) issued a decision in
McLaren Macomb which broadly held that employers may not offer separation
agreements to their employees which prohibit employees from (i) making statements
that could disparage their former employer, and (ii) disclosing the terms of the
agreement, including the severance terms, to third parties, including their co-
workers. The NLRB’s ruling covers all employers and almost all employees – union
and non-union. The NLRB’s reasoning was that such provisions are an impermissible
waiver by employees of their Section 7 rights under the National Labor Relations Act
(the “Act”), which rights include employees’ rights to self-organize, form, join or assist
labor organizations, bargain collectively, and engage in other concerted activities for
the purpose of employee’s mutual aid and protection pursuant to Section 7 of the
Act.  

The NLRB’s ruling in McLaren Macomb is a stark reversal from the Board’s prior
ruling, which found that similar severance agreement provisions were not per se
unlawful.  

In the practical world, the recent NLRB decision means that now most severance
agreements – in both unionized and non-union workplaces – could be deemed
unlawful if, among other things, they contain either a confidentiality provision which
restricts an employee’s right to speak about the agreement (particularly the terms of
their severance) with their co-workers or a non-disparagement provision which
prohibits employees from talking negatively about their former employer.  

However, the Act, and therefore the NLRB’s recent ruling, does not apply to all
workers. For example, certain supervisors (but not all persons who are designated as
a supervisor) and independent contractors are expressly excluded from the Act’s
definition of “employee” and therefore are not entitled to the protections of the Act and
separation agreements for such persons are not affected by the NLRB ruling.  Per
Section 2 of the Act, a “supervisor” is “any individual having authority, in the interest
of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign,
reward, or discipline other employees, or responsibly to direct them, or to adjust their
grievances, or effectively to recommend such action, if in connection with the
foregoing the exercise of such authority is not of a merely routine or clerical nature,
but requires the use of independent judgment.” While the determination of whether an
employee is a “supervisor” is a fact-intensive inquiry that will vary on a case-by-case
basis, it is sound to assume that executive level managers, i.e., C-Suite executives
such as CEO, CFO, COO, and CIO, are supervisors not covered by the Act or the
NLRB.  For other supervisors, we recommend conferring with counsel whether such
persons are or are not “supervisors” under the Act.

Moreover, even for employees governed by the Act, and therefore the ruling, there
may be disclaimers that could be included in a separation agreement that would allow
the continued use of non-disparagement clauses, though this is still subject to further
review from the NLRB. Given the foregoing, it would be prudent for employers to
review their separation agreement forms to ensure prospective compliance with the
new NLRB guidance. While it remains to be seen how the NLRB’s ruling will be
implemented or applied, until further notice, when there is a separation between any
employer and an employee (other than supervisors and independent contractors),
employers should consider either removing confidentiality and non-disparagement
clauses from their separation agreements or consulting an attorney to review these
provisions to identify whether a disclaimer or modification is possible to address the
constraints of the NLRB’s new ruling while still protecting the employer’s reputation
and confidentiality concerns. Employees should not sign agreements containing such
provisions, at least not without consulting an attorney.  

We will continue to monitor employment developments from the NLRB and other
agencies and provide updates as necessary to our clients. Please feel free to reach
out to us for further information or if you would like to discuss how Reitler Kailas &
Rosenblatt LLP can assist you.  
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